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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 








SOUTHERN DIVISION 
UNITED STATES OF AMERICA, 
Plaintiff, No. 1:20-cr-183 
ys. Hon. Robert J. Jonker 
Chief United States District Judge 
DANIEL JOSEPH HARRIS, 
Defendant. 








RESPONSE IN OPPOSITION TO THE GOVENRMENT’S MOTION TO ADMIT 
OTHER ACTS EVIDENCE PURSUANT TO RULE 404(b) 








I. Introduction 

The government has filed a motion to admit other acts evidence pursuant to Federal Rules 
of Evidence Rule 404 (b). ECF #370. The government intends to offer the “other acts” to establish 
criminal predisposition to “invade the Governor’s vacation home to abduct her and use firearms 
(some illegally possessed) to overpower her protection detail.” Id. PageID.2440. 

Defendant Harris objects to the other acts evidence. The alleged shortening of a shotgun 
barrel and firearms sale do not share a common core of facts with the kidnapping “plot” and as 
such would be unfairly prejudicial. 

II. Background 

The government has moved to admit two “other acts” of defendant Daniel Harris if he 

claims entrapment as a defense to the kidnapping “plot.” First, it has averred that on August 14, 


2020, Defendant Harris “sawed the barrel off” his 12-gauge pump action shotgun in violation of 
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26 U.S.C. § 5845(a)(1) (shotgun having a barrel or barrels of less than 18 inches in length) when 
he “texted pictures of the process to other members of the conspiracy.” ECF #370, PageID 2442. 
In support of their motion, the government included Attachment 1 (ECF # 370-1, PageID.2448). 

The government alleges that defendant Harris “has not yet been charged with possessing 
the short-barreled shotgun pictured in Attachment 1, because the shotgun was made, possessed, 
and seized in the Eastern District of Michigan.” ECF #370, PageID 2446. However, while the 
FBI was aware defendant Harris “had a Benelli 12-gauge shotgun during 2020” it “was not 
recovered” and readily admitted that the barrel was sawed “to an unknown length.” (Emphasis 
added).' 

Next, the government alleges that in September 2020, defendants Franks and Harris 
conspired to manufacture unregistered personally manufactured firearms (“PMF” or “ghost guns”) 
and sell them to a felon in violation of 18 U.S.C. § 922(d). ECF #370, PageID 2442. In support 
of the motion, the government included Attachment 2. ECF #370-2, PageID 2449. Defendant 
Harris objects to several of the statements attributed to him in this attachment. 

The government mischaracterizes that both defendant Harris and defendant Franks “made 
and prepared to deliver untraceable high-capacity semiautomatic firearms to a dangerous felon for 
profit. This was more than just talk—they bought the parts, completed the guns, and negotiated the 
sale.” (Emphasis added) ECF # 370, PageID.2446. The “dangerous felon” was purportedly 


convicted of credit card fraud. On September 19, 2020, CHS Dan was told the guns were not 


‘Bates # 00149205. Counsel notes that the government has recently provided nearly 385GB of new discovery. 
Currently, counsel is unaware of any other report regarding the seizure of the shotgun. 
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assembled. In fact, the “parts” were given to CHS Dan on September 30, 20207, and October 7, 
2020°. The guns were not manufactured or completed. 

The government also alleges that defendant Harris “covertly drove (on September 19, 
2020) to the buyer’s residence to reconnoiter approach and escape routes.” The government states 
it plans to use this “predisposition” modus operandi evidence to “corroborate[s] other expected 
testimony that Harris was left behind on September 12, 2020, by happenstance, and not because 
he opposed reconnoitering her house.” 

HI. Legal Analysis 
The Sixth Circuit has adopted a three-step test for courts deciding whether to admit 
evidence under Rule 404(b): 
First, the trial court must make a preliminary determination as to 
whether sufficient evidence exists that the prior act occurred. 
Second, the district court must make a determination as to whether 
the “other act” is admissible for a proper purpose under 
Rule 404(b). Third, the district court must determine whether the 
“other acts” evidence is more prejudicial than probative under Rule 
403. 

United States v. Rios, 830 F.3d 403, 426 (6th Cir. 2016). 

First, this Court must determine whether there is “sufficient evidence” that the act in 
question occurred. The evidence is sufficient if the “jury can reasonably conclude that the act 
occurred, and the defendant was the actor.” United States v. Bell, 516 F. 3d 432, 441 (6th Cir. 
2008). 


Next, to determine whether the proper-purpose prong is met, the Court asks whether “(1) 


the evidence is offered for an admissible purpose, (2) the purpose for which the evidence is offered 


? Bates # 0021600, 0011954 (CHS Dan messages agents with photographs of the parts “I have these beaker and 
gunny game me them”) 

3 Bates # 0023507 (tan rifle but stock for use in assembly of AR style rifle given to CHS as part of planned ‘ghost 
gun’ sale.) 
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is material or ‘in issue,’ and (3) the evidence is probative with regard to the purpose for which it 
is offered.” United States v. Freeman, 412 Fed.Appx. 735, 744 (6th Cir. 2010) (quoting United 
States v. Haywood, 280 F.3d 715, 720 (6th Cir. 2002)). 

Rule 404(b) allows evidence for other acts such as “knowledge” “intent” and “absence of 
mistake.” For example, evidence was properly admitted where defendant had been involved in 
prior Medicare fraud schemes—and was thus aware of how such schemes operated—and showed 
that he had knowingly and willfully defrauded Medicare and had not done so by mistake. United 
States v. English, 785 F.3d 1052, 1055—56 (6th Cir. 2015). 

Additionally, courts have held that evidence of extrinsic offenses is a reliable method of 
proving the criminal predisposition needed to rebut the allegation or inference of entrapment. 
“However, such evidence is not admissible to prove a predisposition to commit criminal acts 
generally. That would be proof of bad character for the purpose of showing that the defendant 
acted in accordance with such general criminal propensity in the instance charged.” United States 
v. Blankenship, 775 F.2d 735, 739 (6th Cir. 1985). The other acts must therefore be substantially 
similar to those offenses charged, thereby limiting the admissibility of such evidence in entrapment 
cases as well as in criminal prosecutions where other defenses are raised. Id. at 739-740 citing 
United Sates v. Ring, 513 F.2d 1001, 1005 (6th Cir. 1975). 

In Blankenship, 775 F.2d at 740, predisposition “other act” evidence was not properly 
admitted. Proof that the defendant committed thefts in the past and was willing to share in the 
proceeds of a projected burglary, had little if any probative value with respect to the issue of his 
predisposition to receive, possess or deal in firearms. Jd. The Sixth Circuit held that the evidence 
did not satisfy the requirement of substantial similarity to the offense charged, but merely 


demonstrated general criminal character of the defendant. Id. By contrast, in United States v. 
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Largent, 545 F.2d 1039, 1043 (6th Cir. 1976), the defendants were charged with the use of 
extortionate means to collect lines of credit. Here, the district court properly allowed in testimony 
about past forceful debt collection activities for appellants as the activities were near in time and 
were very similar to the activities with which appellants were charged, showing a consistent pattern 
of conduct over the entire time. Therefore, unlike Blankenship, the other acts evidence in Largent 
met the substantial similarity test as set forth in Ring. 

The government cites to United States v. Al-Cholan, 610 F.3d 945, 951 (6th Cir. 2010), to 
support the proposition that it is not necessary the other conduct be precisely the same as that for 
which the defendant is being prosecuted. But A/-Cholan is distinguishable. There, the defendant 
was convicted of traveling in interstate commerce for the purpose of engaging in illicit sexual 
conduct. The Sixth Circuit determined the evidence of admitting to molesting children in the past 
was properly admitted as predisposition evidence, and the fact that he was not predisposed to travel 
across state lines to commit the offense was not outcome-determinative. Jd. In this case, in 
contrast, the government requests to admit evidence of a purported short-barreled shotgun and 
firearms sale as predisposition to kidnap the governor which are not substantially similar. 

Finally, to allow the “other acts” evidence, the court must find the evidence to be more 
probative than prejudicial under 403. “Unfair prejudice” does not mean the damage to the 
defendant’s case that results from the legitimate probative force of the evidence; rather, it refers to 
evidence which tends to suggest decision on an improper basis. United States v. Mendez-Ortiz, 
810 F.2d 76, 79 (6th Cir. 1986). 

IV. Argument 
The government has argued in its last sentence of the motion to evidence of the possession 


of a purported short-barreled shotgun to show knowledge and absence of mistake as to the illegal 
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characteristics of his AM-15 as charged in Count 4 of the superseding indictment. The evidence 
submitted would be insufficient to show that Mr. Harris was unlawfully in possession of a short- 
barreled shotgun, or in the alternative, that he necessarily was aware of the requirements that the 
barrel be 18 inches or longer. However, should this Court find sufficient evidence, the defense 
points out the different requirements for barrel lengths in 26 U.S.C. §5845(a)(1) (18 inches) and 
26 U.S.C. § 5845(a)(3) (16 inches). In contrast to English, if defendant Harris knew the 
requirements for the shotgun barrel, it does not necessarily show knowledge or absence of mistake 
for rifle barrel length requirement as alleged in Count 4. 

As far as predisposition and intent, allowing evidence suggesting that Mr. Harris was 
predisposed to commit kidnapping of the governor because he may have shortened a shotgun barrel 
to less than 18 inches is contrary to the purpose of Rule 404 (b). The lack of similarity between 
this “other act” and the alleged plot to “invade the Governor’s vacation home and to abduct her” 
does not fit the test as identified in Ring and Blakenship. There was no evidence submitted that 
this purported short-barreled shotgun was required, made, or needed to “overpower her protection 
detail.” 

Like the dissimilar evidence in Blankenship, receiving or sharing parts to make a personally 
manufactured firearm is also not substantially similar to planning to invade the Governor’s home 
to abduct her and should be precluded from evidence. The government’s purported use of “the 
modus operandi evidence” of driving to a potential gun buyer’s house to reconnoiter approach and 
escape routes cannot properly “corroborate other expected testimony that Harris was left behind 
on September 12, 2020, by happenstance, and not because he opposed reconnoitering her house.” 

The CHS/FBI orchestrated night ride-a-long on September 12, 2020, in a failed attempt to 


find the Governor’s vacation home, seems a critical key for the government’s case. Knowing that 
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defendant Harris did not go on that trip, (nor was he invited, nor even told of the trip until the next 
day), the government intends to use the week-later gun sale/reconnoiter trip as “other acts” 
evidence for the prohibited purpose of criminal propensity. Certainly, the use of the evidence in 
this way would be improper and more prejudicial then probative under Rule 403. Therefore, it 
should be excluded. 
vV. Conclusion 

Because the “other acts” evidence is not substantially similar to the purported plan to 

invade and abduct the governor, defendant Harris respectfully requests this Court deny the 


government’s motion to admit the other acts evidence pursuant to 404 and 403. 


Respectfully Submitted, 

Date: December 31, 2021 
WILLEY & CHAMBERLAIN LLP 
Attorneys for Defendant Harris 


/s/ Julia A. Kelly 





Julia A. Kelly (P77407) 


300 Ottawa Avenue, N.W., Suite 810 
Grand Rapids, Michigan 49503 
(616) 458-2212 


jak@willeychamberlain.com 
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Certificate of Compliance with LCrR 47.2(b)(ii) 
I certify that this motion and brief contains 1951 countable words as defined by LCrR 
47.2(b)(1) and as calculated by Microsoft Word. 


Dated: December 31, 2021 /s/ Julia A. Kelly 
Julia A. Kelly 





